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rl'SE WEN
COUT AND
CRIMINALPROCEDURE
A. Kenneth Pye
N
October 5, 1953, Earl Warren became Chief Justice of the
VUnited
States.During the fifteen years of his tenure as Chief
Justice, fundamentalchanges in criminal procedurehave resulted
from decisions of what is popularly called "the Warren Court."
There may be a legitimate difference of opinion whether these
changesconstitutea "criminallaw revolution"or merely an orderly
evolution toward the applicationof civilized standardsto the trial
of personsaccusedof crime.Whateverthe characterization,
however,
there can be little doubt that the developmentsof the past fifteen
yearshave unalterablychangedthe course of the administrationof
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Justlce ln Amerlca.

In 1953, a state criminal trial in the United Statesdifferedlittle
from its predecessorof fifty or even a hundred years.The accused
in theorywas cloakedwith a panoplyof constitutionalrights. Most
unsophisticatedobserverswould have concluded from reading the
Bill of Rights that a criminal defendant was protected against an
unlawful arrest or an unlawful search and seizure by the fourth
amendment;that he was assuredthe privilegeagainstself-incrimination by the fifth amendment;and that rights to the assistanceof
counsel in his own defense, a prompt and speedy trial by commonlaw jury, compulsoryprocessfor witnesses,and the right to confront
witnesses against him were guaranteedby the sixth amendment.
Furthermore,the eighth amendment'sprohibition of excessivebail
seemedto reflecta policy againstpretrialincarceration.In addition,
the constitutionalrights of an accusedwere complementedby other
statutesand rules such as those which provided that after arrest a
suspectshould be brought promptlybefore a judicial officer.l
There were few outcries from the police that they were being
* Dean, School of Law, Duke University. B.A. 1951, State University of New York
at Buffalo; LL.B. 1953, LL.M., 195S, GeorgetownUniversity. Ed.
1. The most common type of statute requires that a person arrested without a
warrant be brought before a magistrate "without unnecessarydelay." E.g., ARIZ.REV.
STAT.ANN. § 13-1418 (1956); PA. RULESOF CRIM.PROC.§ 116(a) (1965). Others use
language such as "forthwith"[WYO.STAT.ANN.§ 7-12 (1957)],or"without delay" [ORE.
REV. STAT.§ 133.550 (1963)]. Some have specific time limits. E.g., MO. REV. STAT.
§ 544.170 (1959) ( 20 hours ); GA. CODEANN. § 27-212 (SUPP.1967) ( without delay
and not later than 48 hours). Fourteen states have no general provisions.The authorities dealing with the effect of a violation of a statute upon the admissibility of a
statement are collected in Annot., Admissibility of Confessions as Affected by Delay in
Jrraignment of Prisoner, 19 A.L.R.2d 1331 (1951).

[249]
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handcuffed,and our criminal courts were not afflictedby docket
delay.A high percentageof defendantschose to confess,and an even
greaternumber cooperatedwith the systemby pleading guilty. In
the eyes of most Americans,ours was a systemof criminal justice
unusuallyresponsiveto the individual rights of personsaccusedof
crime. Indeed, as able a jurist as LearnedHand cautionedthat our
danger did not lie in too little tendernessto the accused, but in
"waterysentimentthat obstructs,delays,and defeatsthe prosecution
of crime."2
A lawyer called upon to defend a person charged with crime
might have viewed the situation a little differently. A typical
robberytrial of fifteen yearsago had the greatadvantageof brevity.
The victim would testify that from a fleeting glance she could now
identify the young Negro who had snatched her purse at night
while she stood waiting for a bus. If defensecounsel cross-examined
her on the issue of identity, the prosecutorwould be permitted to
rehabilitatethe witnessby proofof a prior identificationin a lineup,
which might or might not have been staged.A police officerwould
then testify that the defendantvoluntarilyconfessedto the offense
when confrontedwith the identificationand that this confessionwas
obtainedwithout using any unlawful threats,inducements,or thirddegree methods.
Cross-examination
might reveal that the defendantwas a young
unemployed Negro of limited education, who had been arrested
without probablecause, had been detained in violation of a state
statutewhich requiredpromptpresentmentbeforea magistrate,had
not receivedthe assistanceof counselat these preliminarystages,and
had not been informedof his right to remain silent. If the accused
chose to testifyon the issue of voluntarinessof the confession,there
might be substantialconflictingtestimonyconcerningthe length of
confinementbefore the statementwas obtained and the course of
events in the interrogationroom. If the defendantdenied that he
made any inculpatorystatement, the prosecutorwould call other
police officerswho would corroborateeach other's testimony.The
defendant'stestimonywould then stand by itself, unless his counsel
could develop inconsistenciesin the police stories through crossexamination.A brief argument would ensue on the question of
voluntariness,after which the judge would normally resolve the
issue of credibilityagainstthe accusedand admit the confession;on
2. United States v. Garsson,291 F. 646, 649 (S.D.N.Y.1923).
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occasion, he might submit it to the jury for its determination
of
voluntariness .3
In some cases, the state might be able to offer evidence that an
item belonging
to the victim was found on the defendant's person
after he was arrested. Proof by the defendant that the arrest which
preceded the search was unlawful would be deemed irrelevant in
many states.4 Even in a jurisdiction
that would exclude evidence
obtained as a result of an unlawful search, the defendant might have
to play Russian roulette by admitting
possession in order to have
the necessary standing to move to suppress.5 It was of no crucial
legal significance that the defendant had not received counsel until
the eve of the trial; that he had been incarcerated for a considerable
period before trial because bail had been set at a figure well beyond
his financial capacity to meet, despite the unlikelihood
that he
would flee the jurisdiction;
or that he had been denied access to
prior statements of the crucial government
witnesses against him.
Indeed, our mythical defendant would be considered
fortunate to
have a lawyer to represent him at trial, a privilege not guaranteed to
defendants in over one quarter of the states.6
When the prosecution
rested, the defendant could testify in his
own defense, except in Georgia.7 If he did, he could anticipate
cross-examination
based on prior convictions;
in many states such
cross-examination
was not restricted to convictions
having anything
to do with credibility.8 If the defendant declined to testify, in some
states he would have to expect the prosecutor to comment on this
fact.9 If he chose to admit character evidence, he might find that the
prosecutor would bring before the jury specific instances of his prior
bad acts, or even arrests for which he had not been tried, through
adroit cross-examination.l°
The defendant would usually be forced
to rely upon friends or close members of his family for corroboration
of his testimony, since disinterested third parties might well have dis3. E.g., Stein v. New York, 346 U.S. 156 (1963).
4. The authorities are collected in the appendix to the opinion of the Court in
Elkins v. United States, 364 U.S. 206, 224-32 (1960).
5. The standing cases are discussedin Jones v. United States, 362 U.S. 257 (1960).
6. Before Gideon, five states refused to provide counsel even when it was requested
by the defendant. Eight other states provided counsel only when requested. Van
Alstyne,In Gideon's Wake:Harsher Penalties and the "Successful"Criminal Appellant,
74 YALEL.J. 606 (1965).
7. Ferguson v. Georgia, 365 U.S. 570 (1961).
8. C. MCCORMICK,
EVIDENCE
§§ 42, 43, 158 (1954); 3 J. WIGMORE,EVIDENCE
§ 988
(3d ed. 1940).
9. Adamsonv. California,332 U.S. 46 (1947);8 J. WIGMORE,
EVIDENCE
§ 2272 (3d ed.
1940).
10. Michelson v. United States, 335 U.S. 469 (1948).

This content downloaded from 64.9.56.53 on Sun, 09 Aug 2015 20:53:16 UTC
All use subject to JSTOR Terms and Conditions

252

Michigan Law Review

[Vol. 67:249

appearedduring the period of irlcarcerationbetween arrestand the
time after indictmentwhen counsel was appointed.ll Rarely would
the assertionof an alibi defenseby a sisteror motherbe given much
credenceby a jury. If a defendantwished to appeal,he might find
that his inability to pay the costsbarredhis path to review,l2or that,
if review were permitted,no adequateprovisionsexisted to furnish
him with a lawyerto brief and argue his case.l3Superimposedover
the whole systemwas the principle of "differentialleniency";a defendant who pleaded guilty and saved the state the cost of a trial
could reasonablyanticipatea much lighter sentence than a defendant who chose to asserthis constitutionalright to an adjudication
of his guilt or innocencebefore a jury.l4
The broad theoreticalframeworkof criminal justice under the
Bill of Rights made it relatively easy to assert that our system is
basedon the premisethat it is better to let one hundredguilty men
go free than to convict one innocent man. Few innocent men were
in fact convicted,but it is doubtful whether this was primarilybecause of the protectionsprovidedto an accused,or whether it was
the result of the efficientscreening of cases before trial by prosecutors and the peculiarlyAmericaninstitution of prosecutorialdiscretion. Indeed, the effectivenessof the criminal process,if judged
in termsof convictionrates,wasapt to be misleadingunlessmodified
by the realization that a high percentageof crimes were not reported; that a high percentageof reportedcrimes were not solved;
that prosecutionwas declined or chargeswere reduced in a high
percentageof solved crimes; that a substantialpercentageof those
convicted would be placed on probation without adequate supervision; and that a substantial percentage of those sentenced to
11. The disadvantages resulting from the late appointment of counsel are discussed
in Jones v. United States, 342 F.2d 863, 870-71 (D.C. Cir. 1964).
12. Even when a statute permitted an indigent to appeal in forma pauperis, he
might be met with a standard of frivolity quite different from that used in prepaid
appeals. A classic case is Kemp v. United States, 311 F.2d 774 (D.C. Cir. 1962), where
an indigent was required to go to the Supreme Court in order to obtain leave to appeal
[369 U.S. 661 (1962)] and then obtained a per curiam reversal of his conviction on the
grounds of insufficiency of the evidence when his case was heard on the merits by the
court of appeals, which had denied him leave to appeal.
13. The effects of not having counsel are described in Douglas v. California, 372
U.S. 353 (1963).
14. In a recent project of the American Bar Association concerning pleas of guilty,
it was assumed that "conviction without trial will and should continue to be a most
frequent means for the disposition of criminal cases," and that the existing pleabargaining system which produces a high percentage of guilty pleas "cannot operate
effectively unless trial judges in fact grant charge and sentence concessions to most
defendants who enter a plea of guilty or nolo contendere."AMERICAN
BAR ASSOCIATION,
AMERICAN
BAR ASSOCIATION
PROJECTON MINIMALSTANDARDS
OF CRIMINALJUSTICE:
STANDARDS
RELATING
TO PLEASOF GUILTY2, 38 (1967).
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imprisonmentwould be released before expiration of their full
term without having had the berlefit of any effective programof
rehabilitation.
Perhapsmore importantwas the disparitybetween the reality of
the criminal processand the ideals of civilizedconduct to which we
as a nation had sworn allegiance. Despite the preferredvalues reflectedin the Bill of Rights, the criminaltrial was viewed solely as a
truth-seekingprocessin which no other social values were deemed
more significantthan the determinationof whether or not a particular defendant had committed the crime for which he was
charged.l5Protection of the rights of citizens who were not before
the court was not deemed to be a function of the criminal process.
Few would have suggestedthat it was consistentwith the American
ideal for police to engageroutinelyin "investigativearrests"without
probablecause,l6to search without warrants,or to engage in prolonged incommunicadointerrogationsin violation of prompt presentmentstatutes.Even fewer thought it was fair to try a defendant
for a felony without a lawyeror deny him an appeal if he was poor.
However, these were thought to be matters of local concern for
which redressshould be sought by civil suits, by better internal controls within police departments,or by appeals to state legislatures
and statecourts.The fact that the problemswere most seriouswhere
the antagonismto changewas the greatestwas thought to be part of
the cost we were requiredto pay for federalism.
In 1953, it would not have been unreasonablefor a citizen to
have asked himself: "Which of my rights are really important?To
what extent does the Constitution limit the police in doing what
they want to do in their efforts to solve crime? How would I be
treateddifferentlyif the Bill of Rights were repealed?"
After fifteen years of decisions of the Warren Court, we can
15.See, e.g., the argument aga}nst using the lules of evidence to deter police misconduct that was advanced by Justice Traynor in People v. Cahan, 44 Cal. 2d 434,
442-43,282 P.2d 905, 910 (1955):
The rules of evidence are designed to enable courts to reach the truth andl, in
criminal cases, to secure a fair trial to those accused of crime. Evidence obtained
by an illegal search and seizure is ordinarily just as true and reliable as evidence
lawfully obtained. The court needs all reliable evidence material to the issue
before it, the guilt or innocence of the accused,and how such evidence is obtained
is immaterial to that issue. It should not be excluded unless strong considerations
of public policy demand it. There are no such considerations.
16. The widespreaduse of the practice in Washington,D.C., was documented in the
HORSKYREPORT[REPORTANDRECOMMENDATIONS
OF THECOMMISSIONERS
COMMIrrEEON
POLICEARRESTS
FORINVESTICANON
(1962)].See Kamisar,Book Review, 76 HARV.L. 1TEV.
1502 (1963). See also Foote, Safeguards in the Law of Arrest, 52 Nw. U. L. REV. 16
(1957); LaFave, Detention for Investigation by the Police: An Analysis of Current
Prectices, 1962WASH.U. L.Q. 331.
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answerthese questionswith some confidenceand considerablepride.
The gulf betweenthe illusion and realityof constitutionalprotection
has been narrowed.The quality of justice meted out to the poor
more closely approximatesthat availableto the rich. In many areas
we are beginning to implement rights to which we have paid lip
servicefor decades.We have begun to removemuch of the hypocrisy
which characterizedour criminalprocess.While perhapsnot totally
effective,l7court decisions do restrain police from some unlawful
practiceswhich were previouslyregardedas routine. A defendantis
assuredmost of the basic proceduralrights whetherhe is tried in a
state or a federalcourt. There has been a renaissanceof interest in
the administrationof criminal justice in legislative chambers;this
interestis reflectedin such legislationas the CriminalJusticeAct of
1964,18the Bail Reform Act of 1966,19and state statutes designed
to implement the constitutionalmandate of court decisiorls.Even
the law schoolsnow recognizethat criminal procedureis a subject
worthyof being taught.
The judicial philosophyexpressedin these attemptsto make the
rich and the poor substantiallyequal before our criminal courts, to
provide roughly equivalent basic rights in state and federal courts,
and to supply the necessaryimplementationof constitutionalrights
which had previouslyexisted only on paperdid not springfrom the
head of Zeus one morning. There had been significantbeginnings
before Earl WarrenbecameChief Justice.
The federal courts had enforcedan exclusionaryrule in search
and seizure cases for almost forty years;20they had also barred the
admissionof evidence obtained as a result of illegal wiretapping21
and confessionsobtained during a period of unnecessarydelay betweenarrestand presentmentbeforea commissioner.22
The Supreme
Court had developeda substantialbody of precedentin the field of
searchand seizureduring the precedingthirtyyears.23It had already
17. See LaFave & Remington, Controlling the Police: The Judge's Role in Making
and Reviewing Law EnforcementDecisions, 63 MICH.L. REV.987 (1965).
18. 18 U.S.C. § 3006a (1964).See Kutak, The Criminal Justice Act of 1964, 44 NEB.
L. REV.703 (1965).
19. 18 U.S.C. § 3146 (Supp. II, 1966); see Wald ScFreed, The Bail Refor7rlAct of
1966: A PractitionerJsPrimer, 52 A.B.A.J. 940 (1966).
20. Weeks v. United States, 232 U.S. 383 (1914).
21. Nardone v. United States, 302 U.S. 379 (1937).
22. McNabb v. United States, 318 U.S. 332 (1943).
23. Consent searches:Amos v. United States, 255 U.S. 313 (1921). Scope of search
incident to an arrest: United States v. Rabinowitz,339 U.S. 56 (1950);Harris v. United
States, 331 U.S. 145 (1947); United States v. Lefkowitz, 285 U.S. 452 (1932); Go-Bart
Importing Co. v. United States, 282 U.S. 344 (1931);Agnello v. United States, 269 U.S.
20 (1925);Gouled v. United States, 255 U.S. 298 (1921).Items subject to seizure: United
States v. Lefkowitz, supra; Marron v. United States, 275 U.S. 192 (1927); Gouled v.
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determined that the fourth amendment'sprohibition against unreasonablesearches but not the federalexclusionaryrule applied
to the statesthrough incorporationin the due processclause of the
fourteenth amendment.24Lawyershad routinely been provided to
indigent defendantsin the federal courts since 1937.25The Court
had for almost twenty yearsreviewed state criminal convictionsinvolving the voluntarinessof confessions.26In the year before the
appointment of Chief Justice Warren, the Court had reversed a
state conviction on the grounds that the conduct of police officers
"shockedits conscience,""offendedits sense of justice," and "ran
counter to the decencyof civilized conduct."27
Justice Black had for some time urged that the Bill of Rights
shouldbe applied to the statesin toto throughincorporationwithin
the due processclauseof the fourteenthamendment.28
But the arguments for blanket incorporationwere not accepted by the Xurt,
and the protectionsof the fifth and sixth amendmentshad not thus
far been acceptedas fit subjectsfor selectiveincorporation.In general, the Court concerned itself primarily with federal criminal
cases; review of state criminal judgments was limited to a small
group of cases each year, the most importantof which frequently
involved the admissionof confessions29
or the question of whethera
defendanthad been seriouslydisadvantagedby denial of counsel.30
In everyyear but one, the number of federalcriminal casesgreatly
exceededthe number of casesreviewedfrom state courts,3land this
situationwas not reverseduntil 1961.32
It may be forcefully argued that the increasedconcern of the
United States, supra. Premises protected and abandonment: Hester v. United States,
265 U.S. 57 (1924).Search of moving automobiles: Brinegar v. United States, 338 U.S.
160 (1949); Carroll v. United States, 267 U.S. 132 (1925). Probable cause to arrest
without a warrant: Brinegar v. United States, supra; McDonald v. United States, 335
U.S. 451 (1948);Johnson v. United States, 333 U.S. 10 (1948). Fruit of the poison tree:
SilverthorneLumber Co. v. United States, 251 U.S. 385 (1920).
24. Johnson v. Zerbst, 304 U.S. 458 (1937).
25. Brown v. Mississippi,297 U.S. 278 (1936).
26. Wolf v. Colorado, 338 U.S. 25 (1948).
27. Rochin v. California, 342 U.S. 165 (1952).
28. Adamsonv. California, 332 U.S. 46, 68-92 (1947) (dissentingopinion).
29. E.g., Leyrav. Denno, 347 U.S. 556 (1954);Stein v. New York, 346 U.S. 156 (1953);
Watts v. Indiana, 338 U.S. 49 (1949); Haley v. Ohio, 332 U.S. 596 (1948); Ashcraft v.
Tennessee, 327 U.S. 274 (1946);Lisenba v. California, 314 U.S. 219 (1941);Chambersv.
Florida, 309 U.S. 227 (1940).
30. E.g., Quicksall v. Michigan, 339 U.S. 660 (1950); Gryger v. Burke, 334 U.S. 728
(1948);Bute v. Illinois, 333 U.S. 640 (1948);Foster v. Illinoi.s, 332 U.S. 134 (1947); Betts
v. Brady, 316 U.S. 455 (1942).
31. The cases reviewed are cataloged in the tables contained in the annual reviews
of the work of the SupremeCourt in the Harvard Law Rcsiew.
32. Id.
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SupremeCourt in mattersof criminaljustice was almostinevitable.
A Courtwhich had divesteditself of the functionof czarin the field
of economic regulation on the eve of World War II predictably
would in the postwarera assumea greaterrole in protectingindividual rights of minority group members,political dissidents,and
personsaccusedof crime.33The vacuum createdby abdicationof a
function which had occupied much of the Court'stime for several
decadescalled for a new sense of direction, and few areaswere of
greaternational significancethan the eradicationof the social and
political inequalitieswhich seemed to be the hallmarksof the real
Americandilemma.
The Court'sconcernwith criminalprocedurecan be understood
only in the context of the struggle for civil rights. Professor
McCloskeyhas observedthat the WarrenCourt's"espousalof civil
rights was less a matter of deliberatechoice than of a predictable
responseto the wave of history."34Concernwith civil rights almost
inevitablyrequiredattention to the rightsof defendantsin criminal
cases. It is hard to conceive of a Court that would accept the challenge of guaranteeingthe rightsof Negroesand other disadvantaged
groupsto equalitybeforethe law and at the sametime do nothing to
ameliorate the invidious discrimination between rich and poor
which existed in the criminal process.It would have been equally
anomalousfor such a Court to ignore the clear evidence that members of disadvantagedgroupsgenerallybore the brunt of most unlawful police activity.
If the Court's espousal of equality before the law was to be
credible, it required not only that the poor Negro be permittedto
roteand to attend a school with whites, but also that he and other
disadvantagedindividualsbe able to exercise,as well as possess,the
samerightsas the affluentwhite when suspectedof crime. It required
that the values expressedin the Bill of Rights have meaning to the
vast majorityof our citizenswhosecontactwith the criminalprocess
is limited to local police and local judges,and for whom protections
in a federal criminal trial are only slightly more relevant than the
criminal procedureof Afghanistan.The principles of the Bill of
Rights had to be applied to modern police, prosecutorial,and judicial practicesif theywere to retain their vitality in a modernage.
The issue posed to the WarrenCourt was not whetherit would
SUPREME
COURT181 (1960); Mason, Understand33. R. MCCLOSKEY,
THE AMERICAN
ing the WarrenCourt:Judicial Review and Judicial Self-Restraint,81 POL. SCI. Q. 523,
549-50 (1966)34. R. MCCLOSKEY,
supra note 33, at 226.
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deal with the problemsof inequality, illusory rights, and disparity
in basic protections,but how far it would go in requiring changes
and what prioritiesit would give to reform of the criminal process
in the hierarchyof social and political problemswhich faced the
nation. It could not be unmindful that any significant changes
would triggerone or more of a traditionalset of adjurationswhich
assertthat devotion to the principlesof federalismrequiresthat the
statesshould have the widest latitude in the administrationof their
own systemsof criminaljustice; that the Court should not legislate
(at least in mattersof personalrights)but should interpretthe Constitution to mean exactly what the Founding Fathersintended, regardlessof changes in the social, political, or economic life of the
nation; that it should be careful not to take any action that might
impair the capacityof law enforcementagencies to deal with the
problemof increasingcrimewhich threatensthe law-abidingcitizens
of the country; and that it should not seek to lead or educate the
people concerningbasicvaluesof the Americancivilization,for these
are the tasks entrusted to other branchesof government.Perhaps,
most important,the Court could not ignore the teachingof history
that its prestigeand independenceis placedin jeopardywhen it goes
too far, too fast, for the mainstreamof the public or its representatives in Congress.35
But the temper of the times provided strong reasons for the
SupremeCourt of the sixties to foresakethe passivityadvocatedby
JusticeFrankfurterin favorof a more activistcourse.The dangerof
surging too far ahead of public or congressionalopinion had to be
balancedagainstthe dangerthat too much restraintmight make the
legal processirrelevantto the pressingsocial needs of the day. If we
are to persuadedissidentsto stay within the systemand out of the
streets,we must have courtswhich are responsiveto changingsocial
values and which have the capacity to provide redress for basic
grievances.It is to the credit of the SupremeCourt that it recognized
that the nation was in the midst of a social revolution before this
becameapparentto most of the electedrepresentativesof the people,
and that it sought to eliminate the basic defects in our system for
the administrationof criminaljustice within our presentstructure.
The result of this perceptiveapproachhas been to immunize the
Court from much of the alienation expressedagainstother institutions of our societynot only by the disadvantaged,but also by large
COURTFROMTAFT TO WARREN282 (2d
35. Id. at 227; see A. MASON,THE SUPREME
ed. 1968).
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dant's silence in the courtroom.42Observanceof proceduralsafeguards in trial courts is rendered more likely when the rights to
appeal43and counsel44are available to the poor. The probability
that constitutionalrights will be respectedin unsympatheticstate
courts becomes more likely when collateral attack on state court
judgmentsis permittedwithin the federaljudicial system.45
The resultsof the decisionsof the WarrenCourt can be seen by
examining the differencesin the way our hypotheticalyoke robbery
case would be conducted today. The Court's prohibition against a
lineup in the absenceof counsel (or adequate safeguardssufficient
to render the lineup "a less-than-critical"
stage of the proceedings)
might be violated by the police. But, violation of the defendant's
right to counselat this stagewould renderthe in-courtidentification
of the defendant inadmissibleif the identificationwas tainted by
the lineup. At the very least, it would mean the loss of the testimony
concerningthe alleged victim's prior identificationat the lineup.46
The confessionobtainedwithout informingthe witnessof his rights
or permittinghim an opportunityto exercise them would be inadmissible,47althoughdisputesover whethera warningwas given, and,
if so, whether there had been a valid waiverstill require the resolution of credibilityconflictsbetween the police and the accused.The
evidence obtained from the personof the accusedfollowing his unlawful arrestwould be inadmissible.48It is doubtful that he would
be required to admit possessionas a prerequisiteto a motion to
suppress.49
In many states the defendantwill be able to obtain appointedcounselat a preliminaryhearing,50and in a numberof juris42. Griffinv. California,380 U.S. 609 (1965).
43. Coppedge v. United States, 369 U.S. 438 (1962); Griffin v. Illinois, 351 U.S. 12
(1956).
44. Anders v. California, 386 U.S. 738 (1967); Hardy v. United States, 375 U.S. 294
(1964);Douglas v. California, 372 U.S. 353 (1963).
45. Fay v. Noia, 372 U.S. 391 (1963); Townsend v. Sain, 372 U.S. 293 (1963). See
Meador, The Impact of Federal Habeas Corpus on State Trial Procedures,52 VA. L.
REV.286 (1966).
46. Gilbert v. California, 388 U.S. 263 (1967); United States v. Wade, 388 U.S. 218
(1967).
47. Miranda v. Arizona, 384 U.S. 436 (1966).
48. Beck v. Ohio, 379 U.S. 89 (1964); Mapp v. Ohio, 367 U.S. 643 (1961).
49. See Jones v. United States, 362 U.S. 257 (1960); People v. Martin, 45 Cal. 2d
755, 290 P.2d 855 (1955);Weeks, Standing To Object in the Field of Searchand Seizure,
6 ARIZ.L. REV.65 (1964); Note, Standing To Object to an UnreasonableSearch and
Seizure,34 U. CHI.L. REV.342 (1967);Comment, Standing To Object to an Unlawful
Searchand Seizure, 1965 WASH.U. L.Q. 488.
50."At least sixteen states usually appoint counsel at or before the preliminary
hearing. AMERICAN
BARASSOCIATION,
ADVISORY
COMMIrrEE
ON PROSECUTION
ANDDEFENSEFUNCTIONS,
AMERICAN
BARASSOCIATION
PROJECr
ON MINIMUM
STANDARDS
FOR
CRIMINAL
JUSTICE:
STANDARDS
RELATING
TOPROVIDING
DEFENSE
SERVICES
45 (1967).
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dictionsthere are now bail reform acts enabling an impecunious
to obtain his pretrialliberty.51
defendant
the
Criminal discoverybefore trial is still quite narrow,52and
gova
of
statements
right to obtain prior inconsistent
defendant's
recogernmentwitness who testifies at the trial is not generally
However, the suppression of evidence favorable to an
nized.53
by the prosecutoris subject to constitutional attack.54In
accused
upon
somejurisdictions,substantiallimitations have been placed
and the use of prior conof characterwittlesses55
cross-examination
on
victionsto impeach.56The prosecutormay no longer comment
a
of
convicted
man
theaccused'sfailure to take the stand.57A poor
the
for
crimemay appeal in any casewhere an appeal is permissible
him at
moreaffluentdefendant,58and counsel will be providedfor
principles
constitutional
leastin a firstappeal.59Strictadherenceto
as well as
isbeing enforcedthroughthe federalwrit of habeascorpus
bydirectreview by the SupremeCourt.6°
The results of these changesare being felt in more and longer
in the
trials.Although there appearsto have been no drasticchange
or decipercentageof acquittals,there are undoubtedlyacquittals
in
sionsnot to prosecutein some caseswhich would have resulted
compliance
where
convictionsin 1953. There may be some cases
in
withthe standardsof conductrequiredof the police have resulted
searchor
unsolvedcaseswhich could have been solved by an illegal
INSTITUTEON THE OPERTION OF
51. See BAIL AND SUMMONS,1965 PROCEEDINGS:
COMMIrEE ON PREADVISORY
ASSOCIATION
BAR
AMERICAN
RELEASEPROJECTS;
PRETRIAL
FOR
ON MINIMUMSTANDARDS
PROJECr
ASSOCIATION
BAR
AMERICAN
PROCEEDINGS,
TRIAL
(1968).
4
RELEASE
PRETRIAL
TO
RELATING
STANDARDS
JUSTICE,
CRIMINAL
of a Standard, 1964 DUKE L.J.
52. Everett, Discovery in Criminal Cases-In Search
Balance of Advantage in Criminal
477 (1964); Goldstein, The State and the Accused:
Federal Rules of Criminal
Procedure,69 YALEL.J. 1149 (1960); Rezneck, The New
and Found in Criminal
Lost
Ground
Traynor,
(1966);
Procedure,54 GEO. L.J. 1276
Discovery,5 TULSAL.J.
Discovery,39 N.Y.U. L. REV.228 (1964); Bibliography:Criminal
207 (1968).
U.S.C. § 3500 (1964); Note, The
53. Jencks v. United States, 353 U.S. 657 (1957); 18
Modifications, the States and the Future, 50

Jencks Right: Judicial and Legislative

VA. L. REV. 535 (1964).
Pate, 386 U.S. 1 (1967); Brady v.
54. Giles v. Maryland, 386 U.S. 66 (1967); Miller v.
Maryland, 373 U.S. 83 (1963).
(D.C. Cir. 1965). The subsequent
55. See, e.g., Luck v. United States, 348 F.2d 763
Criminal Law and Procedure, 56
history of Luck is discussed in Circuit Note,
GEO. L.J. 58, 116-28 (1967).
1965); Shimon v. United States,
56. Awkard v. United States, 352 F.2d 641 (D.C. Cir.
352 F.2d 449 (D.C. Cir. 1965).
57. Grifiin v. California, 380 U.S. 609 (1965).
GriEn v. Illinois, 351 U.S. 12
58. Coppedge v. United States, 369 U.S. 438 (1962);
(1956).
v. United States, 375 U.S. 294
59. Anders v. California, 386 U.S. 738 (1967); Hardy
(1964); Douglas v. California, 372 U.S. 353 (1963).
Sain, 372 U.S. 293 (1963).
60. Fay v. Noia, 372 U.S. 391 (1963); Townsend v.
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a compelledwaiver of the privilege against self-incrimination.We
really do not know how much effect the Court decisionshave had.
The one certaintyis that the qualityof our systemof justiceis much
improved.
This rapid transitionto a real adversarysystemin the crimirlal
trial has occasionedwidespreadopposition.Few people continue to
assertthat the Courtdecisionshave causedcrime,but thereis a vocal
lobby which assertsthat the decisionshave unreasonablylimited the
police in their effortto apprehendcriminalsarldsolve crimes.
The firstgeneraloutcrywas occasionedby the Mallory61decision
in 1957, in which the Court, speaking through Justice Frankfurter,did little more than reiteratethe positionwhich it had taken
fourteen yearsearlier in McNabb:62that in a federal prosecutiona
statementobtained during a period of unnecessarydelay between
arrestand presentmentbefore a commissionerwas inadmissible.The
opinion triggereda legislativefuror in Congress,but the bill which
would have overruled the holding in the case failed to pass.63No
other bill obtained the requisite supportuntil 1967 when the Congress modified the Malloryrule in the District of Columbiaby the
passageof the so-calledThree-Hour Bill.64Last summer,both the
legislation enacted the previous year for the District of Columbia
and the stricterMallory rule still applicableto federal courts outside of the Districtwere modifiedby the provisionsof the Omnibus
Crime Control and Safe StreetsAct which provided that no statement should be inadmissible"solelybecauseof delay. . . if such confession is found by the trial judge to have been made voluntarily
and if the weight to be given the confessionis left to the jury and if
such confessionwas made or given by such personwithin six hours
immediatelyfollowing his arrest....^X65
61. Mallory v. United States, 354 U.S. 449 (1957).
62. McNabb v. United States, 318 U.S. 332 (1943).
63. The history of the congressional fight over Mallory in the 85th Congress is
detailed in Hogan & Snee, The McNabb-MalloryRule: Its Rise, Rationale and Rescue,
47 GEO.L.J. 1 (1958).
64. Title III of Public Law 90-226, 81 Stat. 734, (1967) provides:
Sec. 301(a) Any person arrestedin the District of Columbia may be questioned
with respect to any matter for a period not to exceed three hours immediately
following his arrest. Such person shall be advised of and accordedhis rights under
applicable law respecting any such interrogation.In the case of any such arrested
person who is releasedwithout being chargedwith a crime, his detention shall not
be recorded as an arrest in any oflicial record.
(b) Any statement, admission,or confessionmade by an arrested person within
three hours immediately following his arrest shall not be excluded from evidence
in the courts of the District of Columbia solely because of delay in presentment.
65. 18 U.S.C. § 3501(c) (Supp. IV, 1968). The statute also provides that the time
limitation contained in the statute should not apply to cases where a longer period of
delay is reasonable in view of the means of available transportationand the distance
required to be travelled.
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The secondmajoroutcryresultedfrom the Mapp casein 1961,66
in which the exclusionaryrule was applied to evidence obtained in
violationof the fourthamendmentby state law enforcementofficers.
The police oppositionto Mappwasin sharpcontrastto the reception
of its predecessor,Wolf v. Colorado,67
which had applied the fourth
amendmentto the statesfourteenyearsearlier.It seemsquite clear
that many police departmentsdeliberatelyignoredthe requirements
of the fourth amendment during the period between Wolf and
Mapp. Severalpost-Mappcasesapplying the fourth amendmentto
arrestswithout a warrant68and to the adequacyof an affidavitsubmitted in supportof a warrant69followed, but these caseswere accompanied by other decisions which dealt sympatheticallywith
bona fide attemptsat compliance70and which declined to apply all
of the rigorsof the federalrules of searchand seizureto the states.7
It appearsthat mostpolice forcesare learningto live with the results.
The case which seemed to galvanizeopposition into a potent
politicalforcewas the Mirandadecision72in 1966.The Chief Justice,
speaking for a divided Court, laid down the basic requirements
which must be met before an admissible confession can be obtained from a defendant.73With little empirical data to back up
their contentions, critics assertedthat many crimes could not be
solved without confessions and that warningsof rights or provision
of counsel would preclude most defendantsfrom confessing.The
limited empiricalresearchwhich has been done since the opinion
castssubstantialdoubt upon these conclusions,74
but confessionshad
66. Mapp v. Ohio, 367 U.S. 643.
67. Wolf v. Colorado, 338 U.S. 25 (1949).
68. E.g., Beck v. Ohio, 379 U.S. 89 (1964).
69. E.g., Riggan v. Virginia, 384 U.S. 152 (1966); Aguilar v. Texas, 378 U.S. 108
(1964).
70. E.g., United States v. Ventresca,380 U.S. 102 (1965).
71. Ker v. California,374 U.S. 23 (1963).
72. Miranda v. Arizona, 384 U.S. 436. Escobedo v. Illinois, 378 U.S. 478 (1964), engenderedvigorous criticism, but it was tempered by the hope of some critics that the
casewould be limited to its facts and not extended as the Court ultimately chose to
do in Miranda.See Herman, The Supreme Court and Restrictionson Police Interrogation, 25 OHIOST. L.J. 449 (1964); Enker & Elsen, Counsel for the Suspect: Massiah v.
United States and Escobedov. Illinois, 49 MINN.L. REV.47 (1964).
73. To comply with the opinion, the police are required to inform a suspect in a
custodialinterrogationthat he has a right to remain silent, that anything that he says
canand will be used against him, that he has the right to the advice and presence of
a lawyer, and that a lawyer will be provided for him if he is unable to afford one. 384
U.S. at 467-73. See Kamisar, mt Dissent from the Miranda Dissents: Some Commentson the "New" Fifth ilmendment and the Old "Voluntariness"Test, 65 MICH.
L. REV.59 (1966); Symposium, Interrogation of Criminal Defendants Some Views
on Miranda v. il rizona, 35 FORDHAM
L. REV. 169 (1966).
74. Medalie, Zeitz, & Alexander, Custodial Interrogation in Our Nation's Capital:
The Attempt To Implement Mirandav66 MICH.L. REV.1347 (1968); Robinson, Police and Prosecutor Practices and 4ttitudes Relating to Interrogation as Revealed
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so long been a vital tool of police irlvestigativetechtliquethat assertiorlsof reduced efficierlcyaccomparliedby a rise in the crime rate
were apparentlyenough to persuademany people that the Court
had gone too far in protectingindividualrights.76Most criticsof the
opinion did not deny that the inherent coercivenessof a police station was in reality a compulsion exercised against a defendant's
right to remain silent. Yet it was argued that the need for confessionswas so great that this coercivenessshould be overlookedas long
as it did not go too far in the direction of forcinga statementfrom
unwilling lips.76 In addition,the legitimacyof the decisionwas questioned with contentions that the fifth amendmenthad never been
intended to apply in a police station.77
by Pre- and Post-Miranda Questionnaires: A Construct of Police Capacity To Comply,
1968 DUKE L.J. 425; Seeburger& Wetti,ck,Miranda in Pittsburgh A Statist2cal Study,
29 U. PIrr. L. REV. 1 (1967); Note, Interrogations in New Haven: The Impact of
Miranda, 76 YALEL.J. 1519 (1967).

75. The }teport of the Senate JudiciaryCommittee states the argument forcefully:
The Committee is of the view that it simply makes no sense to exclude from
a jury what has traditionally been considered the very highest type of evidence,
and the most convincing evidence of guilt, that is, a voluntary confession or
incriminating statement by the accused. This view is borne out by common experience and general acceptation, and by almost 200 years of precedent in the
courts of this country.
The Committee also feels that the majority opinion not only runs counter
to practically all the precedent in the State and Federal courts, but that it
misconstrues the Constitution. The Committee alines itself wholeheartedly with
the view expressed by the dissenting Justices and with what it feels are the
views of the vast majority of judges, lawyers and plain citizens of our country
who are so obviously aroused at the unrealistic opinions such as the Miranda
decision which are having the effect of daily releasing upon the public vicious
criminals who have voluntarily confessed their guilt.
S. REP. No. 1097, 90th Cong., 2d Sess. (1968), 1968 U.S. CODECONG.& AD. N. 1634,
1658-59.
76. See the dissent of Justice Harlan in Mirandav. Arizona,384 U.S. 436, 515 (1966):
Without at all subscribing to the generally black picture of police conduct
painted by the Court, I think it must be frankly recognized at the outset that
police questioning allowable under due process precedents may inherently entail
some pressure on the suspect and may seek advantage in his ignorance or weaknesses. The atmosphere and questioning techniques, proper and fair though
they be, can in themselvesexert a tug on the suspect to confess, and in this light
"[tlo speak of any confessions of crime made after arrest as being 'voluntary'
or 'uncoerced'is somewhat inaccurate,although traditional...." ... Until today
the role of the Constitution has been only to sift out und ue pressure, not to
assure spontaneous confessions.
See also Bator & Vorenberg, Arrest, Detention, Interrogation and the Right to
Co?>nsel: Basic Problems and Possible Legislative Solutions, 66 COLUM.L. VV. 62
(1966).

77. The Report of the Senate Judiciary Committee called the decision "an abrupt departure from precedent extending back at least to the earliest days of the
Republic. S. REP. NO. 1097, 90th Cong., 2d Sess. (1968), 1968 U.S. CODECONG.& AD.
N. 1634, 1656. Justice White, while agreeing that the application of the fifth
amendment to the police station was novel, and disagreeing with its wisdom, did
not question the validity of the process by which the decision was reached:
That the Court's holding today is neither compelled nor even strongly suggested by the language of the Fifth Amendment, is at odds with American and
English legal history, and involves a departure from a long line of precedent
does not prove either that the Court has exceeded its powers or that the Court
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how the provisions of the new Act which in substance overrule
Mirandaand Wade in the federalcourts can be upheld, unless the
Court chooses to retreat from its holdings or finds some technique
of statutoryconstructionwhich would permit it to avoid the apparentconflict.
Perhapsmore significantthan what Congressdid is what some
Senatorsproposed that it should do. As reported from the Senate
JudiciaryCommittee,the crimecontrolbill would have denied lower
federal courts jurisdiction to entertain collateral attacks on state
court criminaljudgmentseven if a defendant'sconstitutionalrights
had been abridged.The bill would also have deprivedboth the lower
federal courts and the SupremeCourt of the power to review the
voluntarinessof a confessionadmittedin a state criminaltrial if the
highest court of the state had found the confession voluntary.82
Fortunately,these provisionsattemptingto limit the power of the
federaljudiciary to require compliancewith the Constitutionwere
deleted from the bill before its passage.However, the threat of impairingjudicial independencethroughthe limitation of jurisdiction
still remains, and the Senate Judiciary Committee'sreport leaves
little doubt that the threat of such jurisdictionalrestrictionswas
intended to be a gloved fist designedto keep the SupremeCourt in
ine.83

Rarely do the opponentsof the WarrenCourt give credit to the
Court for changes which have helped law enforcement agents in
their attemptsto solve crime and apprehendcriminals.The Court
overturneda long line of precedentsto permit the seizure of nontestimonial evidentiary material;84rejected contentions that the
police should not be able to use informers;85and has generallyallowed the police to conceal the identity of informersbefore trial.86
Morerecently,it has permitteda stop and friskwherea police officer
"observesunusual conduct which leads him reasonablyto conclude
in light of his experience that criminal activity may be afoot and
that the personswith whomhe is dealingmaybe armedand presently
dangerous....SS87 Casesholding that the fourth amendmentapplies
decision, not implement it. Furthermore, the statute does not provide alternative
ways of protecting the privilege against self-incrimination.
82. S. 917, 90th Cong., 1st Sess. (1967).
83. See S. REP. No. 1097, 90th Cong., 2d Sess. (1968), 1968 U.S. CODECONG.
& AD.N. 1634, 1660-75.
84. Warden v. Hayden, 387 U.S. 294 (1967).
85. Hoffa v. United States, 387 U.S. 231 (1967); Lewis v. United States, 385
U.S. 206 (1966).
86. McCrayv. Illinois, 386 U.S. 300 (1967).
87. Terry v. Ohio, 392 U.S. 1 (1968).
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ments have the same meaning in urbanriot situationsas in routine 267
criminal investigationsand prosecutions;whether our system of
plea bargainingwith its built-in "differentialleniency"is consistent
with due process;and whether basic fairnessrequires a change in
the scope of discoveryin criminalcases.To some, such a period of
passivitywould indicateprudence.To others,valoris the better part
of discretion, and they would contend that such an approachof
"duckingthe hardones"would be an abdicationof judicial responsibility.
The outlook of the man who replacesEarl Warrenwill be a significant element in the judicial equation. But historyteachesus to
avoid inferencesof probablejudicial performanceon the Supreme
Court from past experiencein other capacities.It may be appropriate to rememberthat fifteen yearsago one respectedperiodicalsuggested that Earl Warren was antilabor and questionedwhether he
harboredbiased racial views;9°anothercommentatorpredictedthat
he was a middle-of-the-roader
who would "hold his helm to the
center'';91a third doubted his ability to provide strong leadership
for the Court.92Proponentsof the statusquo must have gainedheart
by the Chief Justice'svote in Irvine93in the 1953 term, had doubts
by the time he dissentedin Grunewald,94
Groban,95
and Briethaupt96
in the 1956 term, and seen the handwritingon the wall when the
"gathering storm"97of the 1958 term produced the dissents in
Cicenia,98Crooker,99
Palermo,100
PittsburghPlate Glass,10l
Abbate,102
and Barthus.108
It seemsdoubtful that any substantiallong-termretreatswill be
taken from positionsalreadyassumedby the Court.Fortunately,the
historyof civil libertiesin this countryhas been one of growth;there
90. 177 NATION282-84 (1953).

91. Frank, Agirmative Opinion on Justice Warren} N.Y. Times Mag., Oct. 3,
1954, at 17.
92. Gressman,The Coming Trials of Justice Warren,129 NEW REPUBLIC
8-10 (1953);
What's Ahead for the Supreme Court}35 U.S. NEWS& WORLDREPORT36-38 (1953).
93. Irvine v. California, 347 U.S. 128 (1954).
94. Grunewald v. United States, 353 U.S. 391 (1957).
95. In re Groban, 352 U.S. 330 (1957).
96. Breithaupt v. Abram, 352 U.S. 432 (1957).
97. The phrase is that of Professor Kamisar. Kamisar, Equal Justice in the
Gatehouses and Mansions of Smerican Criminal Procedure, in CRIMINALJUSrICEIN
OUR TIME 38 (1965).
98. Cicenia v. Lagay, 357 U.S. 504 (1958).
99. Crooker v. California, 357 U.S. 433 (1958).
100. Palermo v. United States, 360 U.S. 343 (1959).
101. Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395 (1959).
102. Abbate v. United States, 359 U.S. 187 (1959).
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have been temporaryinterruptions,but progresshas been general.
Experiencehas shown that law enforcementagenciescan accommodate themselvesto new rules by changing their techniques. They
are learningto solvecrimeswithout physicaltortureor psychological
coercion.They will learn to solve them without violating the fourth
or fifth amendments.Their task will be made easierby the belated
recognition that federal funds are needed to help provide better
selection procedures,training, organization,and equipment. The
statessurvivedfederaljudicial protectionof freedomof religion and
freedomof speech.They will survivefederalprotectionof the rights
of defendantsin criminalcases.
With the passageof time and the constantlyincreasinginfluence
of the post-WorldWar II generation,a broaderunderstandingwill
developof what the Courthas been tryingto accomplish.A hundred
yearsfrom now lawyerswill not be amazedby the changeswrought
by the Warren Court. They will wonder how it could have been
otherwisein the Americaof the sixties.
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